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Abstra&

“The Sense of Justice and Criminal Law: Coming to Terms with Enforced Dis-

. »
appearances in Turkey

Cemre Unaldi, Master’s Candidate at the Atatiirk Institute
for Modern Turkish History at Bogazi¢i University, 2018

Associate Professor Z. Umut Tiirem, Thesis Advisor

During 1980s and 1990s, enforced disappearances, which is generally known
in Turkey as being “missing in custody,” became prevalent in the regime’s
hands as a means of suppressing the regime’s opponents. It has been im-
portant in Southeast Anatolia which became state of emergency. It is admitted
that enforced disappearances were executed with the agency of paramilitary
forces that are not formally part of the state but were condoned by govern-
ment. Beginning in the 2000s, especially after the declaration of Turkey’s can-
didacy for full-membership in the EU, coping with past abuses such as en-
forced disappearances became prominent, and transitional justice
mechanisms have been used. But the absence of political will to disclose the
truth and the insufficiency of Turkey’s judicial system have led to obstacles in
this process. In the peace process, it has been believed that peace can be con-
structed without justice for past atrocities. However, I argue that to demand
peace and create reconciliation in a society that has experienced human rights
violations, the sense of justice of this society should be satisfied. Retributive
justice means are an adequate, indispensable way to do justice. I inquire into
the role of retributive justice mechanisms in generating a sense of justice vis-
a-vis past human rights abuses and more specifically in cases of enforced dis-
appearances in Turkey by examining Turkish legal system, the conduct of the
judiciary, the perspective of cause lawyers who work on this crime, interna-
tional criminal law, and case studies of states that experienced enforced disap-

pearances.
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“Adalet Algisi ve Ceza Hukuku: Tiirkiye’de Zorla Kaybetmelerle Yiizlesme’

Cemre Unalds, Yiiksek Lisans Adayi, 2018

Bogazici Universitesi Atatiirk Ilkeleri ve Inkilap Tarihi Enstitiisii
Docgent Z. Umut Tiirem, Tez Danigmani

Ozellikle 1980 askeri darbesi sonrasi, zorla kaybetmeler - Tiirkiye’de bilinen
adiyla “gozaltinda kayiplar’- mevcut rejimce rejim kargitlarini bastirmak
maksadiyla yaygin kullanilir hale gelmistir. Bu uygulama 80’li ve 9o’l1 yillar
boyunca 6zellikle Tiirkiye'nin, ayn1 zamanda olaganiistii hal bolgesi de olan,
Giineydogu Anadolu bolgesinde 6nem kazanmistir. Bu donemde zorla
kaybetmelerin devletin resmi bir pargasi olmayan ancak hitkiimetce géz yu-
mulan paramiliter giiclerce islendigi kabul edilmektedir. 2000’li yillarin bas:
ve Ozellikle Tiirkiye’ye AB’ye tam tiyelik icin aday iilke statiisii verilmesi ile
gecmisle ylizlesme ¢abalar1 ne ¢ikarken, ge¢is donemi adaleti mekanizmalar:
da isletilmeye baslandi. Ancak hakikati ortaya ¢ikarmaya dair siyasi iradenin
yoklugu yahut Tiirkiye’nin hukuk sisteminin eksiklikleri bu siire¢ 6niinde en-
gel teskil ettiler. Baris siireci boyunca, ge¢misteki ihlaller adina adaleti sagla-
maksizin baris ortaminin kurulabilecegine inanildi. Bu tezdeki esas sav ise;
sayet insan haklar1 ihlalleri yasamis bir toplumda barisi saglamay: ve top-
lumsal uzlag1 yaratmayi hedefliyorsak bu toplumun adalet algisini tatmin et-
memiz gerektigi ve cezalandirici adalet mekanizmalarinin hem bu adaleti te-
min etmeye muktedir hem de adaleti saglayabilmek icin zaruri araglar
oldugudur. Bu savin dogrulugunu arastirmak adina, Tiirk hukuk sistemi, Tii-
rkiye’de yarginin tutumu, zorla kaybetmeler alaninda ¢aligan dava
avukatlarinin bakis agisi, uluslararasi ceza hukuku ve benzer deneyime sahip
ornek devletler gibi unsurlar dikkate alinarak, Tiirkiye’de ge¢mis ihlallere -
ozellikle zorla kaybetmelere- dair adalet algisini iretmede cezalandirici adalet

mekanizmalarinin rolii incelenmistir.
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Introduction

qui tacet consentire videtur.'

he prohibition of burial and the concealment of the fate and whereabouts
T of persons as sanctions against a regime’s opponents have been the atro-
cious and violent consequences of power relations in states due to “survival of
the state” for centuries. Moreover, the prohibition of burial is beyond the mere

sanction of one person.

The dead, the murdered person is turned over to his or her family for
the fulfillment of religious rituals. The refusal to give the body of a per-
son who has been murdered to his or her family also means preventing
them from mourning, and the loss of the process between death and
the cemetery. Although the family does not believe the lost one will
return, it is suspended in a vacuum between a hopeful wait and the

process of mourning.’

Burial and mourning after death are indispensable rituals in various traditions

and cultures. This feature of a regime’s politics also constitutes a punishment

Latin idiom that means in English: “s/he who is silent appears to consent.”
Ozgiir Sevgi Goral, Ayhan Isik and Ozlem Kaya, The Unspoken Truth: Enforce Disappearances
(Istanbul: Truth Justice Memory Center, 2013), 71.
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of victims’ families and communities by attacking their culture. It influences
the victims’ themselves and the society as a whole or social strata to which
victims belong. However, an even more cruel sanction method is the obfusca-
tion of the fate or whereabouts of persons who are opponents of a regime. The
relatives of disappeared persons always desire to know where their loved ones
are. The questions of whether victims are alive and if they are dead, where are
their graves are a lifelong suffering for their relatives and a trauma for society.

The politics of rulers toward the prohibition of burial and the concealment
of the fate of persons who are adversaries of their regime have not ceased for
thousands of years. The main difference nowadays is not a shift in state policy;
the distinction derives from the classification of this crime which is differen-
tiated from other homicides or abduction crime. This act now has a name;
enforced disappearances. It is a crime against humanity with regard to inter-
national human rights principles. with the development of human rights lawn
- especially after World War II (because prominent examples of enforced dis-
appearances occurred during this war) -, the crime of enforced disappear-
ances began to be differentiated from murders and abductions committed by
states in international plan. Because “Enforced disappearance has frequently
been used as a strategy to spread terror within the society[,] the feeling of in-
security generated by this practice is not limited to the close relatives of the
disappeared, but also affects their communities and society as a whole.” I con-
sider that due to the features of this crime related to society in addition to only
victims and their relatives, the agenda today is dealing with cases of enforced
disappearances as accountability for past human rights violations that have
been parts of silent years.

Accountability for past abuses is broad subject, and because of that I focus
on only one type of crime (enforced disappearances) and one type of account-
ability mechanisms (retributive justice). I inquire into the role of retributive
justice mechanisms in generating a sense of justice concerning past human
rights abuses, more specifically in cases of enforced disappearances in Turkey.

Because of the subject of this work related with grave human rights violations

“International Day of the Victims of Enforced Disappearances 30 August,” United Nations

online, accessed April 2, 2018. http://www.un.org/en/events/disappearancesday/.
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that affect society as a whole, I use the term of sense of justice with reference
to not mere individual and moral conception, but collective and legal concep-
tion. Dubber defines the sense of justice “in terms of empathy, ... the emo-
tional capacity that makes law possible by giving us vicarious access to the
experience of others.” It is a form of equilibrium which society - that certainly
includes victims but beyond them due to the personal revenge, — state’s insti-
tutions, and legal system seek to achieve accountability for crimes and pun-
ishment of responsible persons. I argue that if the consolidation of peace in
society is desired, this sense of justice of the society should be satisfied. And
retributive justice, particularly criminal prosecution of alleged perpetrators
and punishment of the persons responsible, is an adequate and indispensable
way of achieving justice.

Widespread, systematic human rights violations, crimes against humanity,
and accountability for past human rights abuses within a criminal justice
framework are the starting points of this work. Among the acts considered as
crime against humanity by the International Criminal Court (ICC),’ I focus

on just enforced disappearances. According to the Declaration on the

Markus Dirk Dubber, The Sense of Justice: Empathy in the Law and Punishment, New York:
New York University Press, 2006.

UN General Assembly, Rome Statute of the International Criminal Court, A/ICONF.183/9 of 17
July 1998, 2187 UNTS 3, (entered into force 1 July 2002).

Article 7: Crimes against humanity.

For the purpose of this Statute, "crime against humanity" means any of the following acts when
committed as part of a widespread or systematic attack directed against any civilian popula-
tion, with knowledge of the attack: (a) Murder; (b) Extermination; (c) Enslavement; (d) De-
portation or forcible transfer of population; (e) Imprisonment or other severe deprivation of
physical liberty in violation of fundamental rules of international law; (f) Torture; (g) Rape,
sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other
form of sexual violence of comparable gravity; (h) Persecution against any identifiable group
or collectivity on political, racial, national, ethnic, cultural, religious, gender as defined in par-
agraph 3, or other grounds that are universally recognized as impermissible under interna-
tional law, in connection with any act referred to in this paragraph or any crime within the
jurisdiction of the Court; (i) Enforced disappearance of persons; (j) The crime of apartheid;
(k) Other inhumane acts of a similar character intentionally causing great suffering, or serious

injury to body or to mental or physical health.
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Protection of All Persons from Enforced Disappearance, an enforced disap-

pearance is serious violation of human rights when:

Persons are arrested, detained or abducted against their will or other-
wise deprived of their liberty by officials of different branches or levels
of Government, or by organized groups or private individuals acting
on behalf of, or with the support, direct or indirect, consent or acqui-
escence of the Government, followed by a refusal to disclose the fate
or whereabouts of the persons concerned or a refusal to acknowledge
the deprivation of their liberty, which places such persons outside the

protection of the law.

I focus on the crime of enforced disappearances because of three distinct fea-
tures. First, enforced disappearances are not isolated from state policy. This
crime is committed as government policy or as the widespread, systematic
practices of groups that are tolerated and condoned by the government. En-
forced disappearances are realized thought the agency of the state’s own insti-
tutions or through the tendentious silence of the state which is the conse-
quence of defaulting on its negative obligations vis-a-vis the persons
responsible for these human rights violations. This political and legal feature
of enforced disappearances is one of the reasons for my interest in this subject.
The second reason for my inquiry is this crime’s complex relation with the
legal system and differentiation from other types of human rights violations.
Essentially, this crime violates the habeas corpus principle,” but also diverges
from other habeas corpus violations. Alan Hunt argues that “legal relations are
interpellative in the sense that they can exist only through calling into exist-
ence or play social as ‘legal subjects.” The legal subject does not coincide with
the natural person.” In any enforced disappearance case, both the legal and

natural person are evaporated at the same time. These practices cause

UN, General Assembly, Declaration on the Protection of All Persons from Enforced Disappear-
ance, A/RES/47/133, 92nd plenary meeting.

Habeas corpus literally means “that you have the body” and refers to the responsibility of state
institutions against unlawful imprisonment and detentions.

Alan Hunt, Exploration in Law and Society: Toward a Constitutive Theory of Law (New York:
Routledge, 1993), 254.
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individuals to be taken out of the protection of law by obscuring their legal
situation: we no longer know whether they are alive or dead. They just no
longer exist in the legal system. The third reason for my inquiry is the feature
that enforced disappearances affect society as a whole. This crime goes beyond
the murder of opponents of a regime because this practice of the state places
such persons outside the protection of the law attacking both victims and their
communities. It is practiced not only to punish the opponents of regime but
to terrorize, intimidate, suppress, and dominate the communities to which
victims belong. The characteristics of enforced disappearances — the prohibi-
tion of burial and the concealment of the fate and whereabouts of persons —
are crueler and more gruesome mechanisms than straightforward homicides
committed by state for the reason that they cause lifelong suffering for the vic-

tims’ relatives and intense fear among opponents of the regime.

§ 1.1 The Rise and Fall of Enforced Disappearances in Turkey

Enforced or involuntary disappearance is generally known in Turkey as being
“missing in custody.” This crime has been utilized against opponents of re-
gime, and the main targets have been Kurdish citizens of the Republic of Tur-
key. The causes of this policy and the current conflict in Southeastern Turkey
stems from the historical and political context of the concept of nationality in
the Turkish republic. Kurdish populations saw themselves as a part of a new
social system through a Turkish-Kurdish collaboration to overwhelm foreign
invaders in World War I and the Turkish War of Independence. However,
“From the mid-1920s until the end of the 1980s, the Turkish state ‘assumed’
that there was no Kurdish element on Turkish territory. [...] Whenever the
Kurdish question was mentioned [...] it was mentioned as an issue either of
political reaction, tribal resistance or regional backwardness, but never as an
ethno-political question.” The reactions to the failure of the state’s policy to

recognize of Kurdish issue as an “ethno-political question” have appeared in

9  Mesut Yegen, “The Kurdish Question in Turkish State Discourse,” Journal of Contemporary
History 34, no. 4 (October 1999): 555, accessed March 5, 2017 http://www.jstor.org/sta-
ble/261251.
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the form of various rebellions. The cycle of violence increased over the years.
Furthermore, the longest period of armed Kurdish rebellion in Turkey com-
menced with the establishment of the Kurdistan Workers' Party (PKK). Alt-
hough Kurds in Turkey are not all inclined toward the PKK, as Ugarlar puts it,
the state’s attitude of identifying Kurdishness with the armed struggle of PKK
rather than with the Kurdish population itself worked in the PKK’s favor.'® “It
developed broad organizational structures and displayed enormous capacity
to mobilize Kurds both within and without Turkey[.]”"' On 15 August 1984,
the official war between the PKK and Turkish Army was triggered by a PKK
attack. The Turkish state continued assimilation, repression, and containment
policies vis-a-vis the Kurdish population and employed violence by military
forces. PKK guerrilla activities also incorporated violence. The armed conflict
intensified in the late 1980s and the 1990s. It is estimated that 44 to 100 thou-
sand civilians on both sides have been killed between 1984 and the present in
the armed conflict.'?

Particularly with 12 September 1980 coup d’état in Turkey, enforced disap-
pearances became prevalent at the hands of the regime, along with killing and
torture, to suppress opponents because enforced disappearance was a more
forceful mechanism to frighten adversaries of the regime. After the military
coup, the Grand National Assembly of Turkey (TBMM) was closed, the con-

stitution was repealed, and political parties were disbanded. In this

Nesrin Ugarlar, and DISA (Onaric1 Adalet ve Baris Insast Arastirma Projesi), Hicbir Sey Yer-
inde Degil: Catisma Sonras: Siiregte Adalet ve Gegmisle Yiizlesme Talepleri, ed. Tanil Bora (Is-
tanbul: fletisim Yayinlari, 2015), 110.

Konrad Hirschler, “Defining the Nation: Kurdish Historiography in Turkey in the 1990s,”
Middle Eastern Studies 37 no. 3 (2001): 146, accessed March 5, 2017
https://doi.org/10.1080/714004406.

It is true that human rights violations during the 1990s in Southeast Turkey included acts of
violence by both the PKK and Turkish army. However, the PKK is classified as a terrorist or-
ganization, so lawful acts are not expected from this kind of organization. Furthermore, per-
sons kidnapped and murdered by the PKK members cannot be defined as enforced disap-
pearances because the two elements of the crime are not present: State involvement and being
placed outside of the protection of law. No organization except the state can place a person
outside of the protection of law so long as the state is itself the main source of law. Because of

that, human rights crimes committed by the PKK are subject for another project.
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atmosphere, “where politics became detached from the citizens and limited to
the professional activity of politicians, liberty was replaced with security con-
cerns and state-backed violence came to be ignored.”” During this period,
enforced disappearance began to be used more broadly against the Kurdish
population, and this crime was “committed as part of a widespread or system-
atic attack directed against any civilian population, with knowledge of the at-
tack, ... by, or with the authorization, support or acquiescence of, a state or a
political organization,” in line with the Rome Statute of the International
Criminal Court’s description of crimes against humanity.**

In the late 1980s, Turkish state’s officials approach to the Kurdish issue
changed by the agency of two significant acts which provided the basis for
enforced disappearances. The first move was the implementation of a state of
emergency (OHAL). Due to widespread violence in some regions of Turkey,
martial law had been in place since 1978. OHAL was declared in eight prov-
inces on 1 March 1984."” The Governorship of the Region in OHAL was estab-
lished on 19 July 1987. The Emergency Region Governorates — also known as
“Super Governorates”- had extremely broad powers by the statutory decrees.
“The status and practices of this institution were carried entirely beyond the
law,” and they governed the OHAL region with military, security, and para-
military forces.'® The OHAL offered impunity to state officials and members
of law enforcement in cases where enforced disappearances were committed.
Diyarbakir, Hakkari, Siirt, Van, Bingol, Elazig, Mardin, Bitlis, Batman, and $1r-
nak were under the OHAL regime. The implementation of OHAL was

Gokgen Alpkaya et al., Enforced Disappearances and the Conduct of the Judiciary (Istanbul:
Truth Justice Memory Center, 2013), 11.

Rome Statute, Art. 7/2.; Oznur Sevdiren, Tiirkiye’nin Cezasizlik Mevzuat: (Istanbul: Hakikat
Adalet Hafiza Merkezi, 2014), 43.

The Council of Ministers, Decree No. 84/7781, accessed March 5, 2017
https://www.tbmm.gov.tr/tutanak-

lar/ TUTANAK/TBMM/d17/co03/bo41/tbmm170030410006.pdf.

Ozgiir Sevgi Géral, Ayhan Isik, and Ozlem Kaya, Executive Summary of “The Unspoken Truth:
Enforce Disappearances” (Istanbul: Truth Justice Memory Center, 2013), 3; Ugarlar, Hicbir Sey
Yerinde Degil, 99. Hayri Kozakgioglu (1987-1991), Mehmet Necati Cetinkaya (1991-1992), Unal
Erkan (1992-1996), Necati Bilican (1996- 1998), Aydin Arslan (1998-1999) and Gokhan Ay-

diner (1999- 2002) successively served as Emergency Region Governors.


https://www.tbmm.gov.tr/tutanaklar/TUTANAK/TBMM/d17/c003/b041/tbmm170030410006.pdf
https://www.tbmm.gov.tr/tutanaklar/TUTANAK/TBMM/d17/c003/b041/tbmm170030410006.pdf
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extended every four months by the assembly forty-six times, and the final ex-
pansion of regime ended on 30 November 2002 in Diyarbakir and Sirnak. If
martial law is considered as a state of exception, these regions have been ex-
ceptional spaces for twenty-three years, and the shield of impunity for en-
forced disappearances was undisrupted in the OHAL region for decades.

The second policy that reflects a change in state’s official approach to the
Kurdish issue and provides the basis for enforced disappearances was the “vil-
lage guard system.” The PKK received logistic support and cooperation in the
region to a degree from civilians. The Turkish state argued that “it was not
possible for the army to prevail over guerilla forces using conventional meth-
ods of warfare, and ... it was necessary to implement an integrated restricting
strategy in line with the principles of ‘irregular warfare””!” The village guard
system was one of the symbols of new enemy concept. They were civilian vil-
lagers “who were provided with arms and joined the military operations
alongside the armed forces.”*® The temporary, voluntary village guard units
were established by law and have served the state since 26 March 1985." In this
atmosphere, “little indication of who supported the PKK rendered everyone a
potential supporter,” and the village guard system was used “to differentiate
‘loyal citizens’ from ‘traitors.”* In many cases, the persons who were forcibly
disappeared and the village guards who were alleged perpetrators of enforced
disappearances were both Kurdish and living in same village. This situation
was promoted to suppress opponents through the constant surveillance by the
state thought the agency of village guards, and this system was continuously

employed during 1990s.?! The main strategy of enforced disappearances was

Ozgiir Sevgi Goral, Ayhan Isik, and Ozlem Kaya, Konusulmayan Gergek: Yargimn Tutumu
(Istanbul: Hakikat Adalet Hafiza Merkezi, 2013), 17.

Yeliz Budak, “Dealing with the Past: Transitional Justice, Ongoing Conflict and the Kurdish
Issue in Turkey,” International Journal of Transitional Justice 9, no 2 (July 2015): 228, accessed
February 27, 2017, doi: 10.1093/ijtj/ijvoo2

Article 74 of 1924 Village Law No 422, amended: 26/3/1985 - 3175/1, http://www.mev-
zuat.gov.tr/MevzuatMetin/1.3.442.pdf

Budak, “Dealing with the Past,” 228.

“By 20 June 2003, in the OHAL region provinces, 58,511 temporary village guards and 12,279

volunteer village guards were on duty.” In Goéral et al., Executive, 4.
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to spread terror within society, and village guards effectively served this mis-
sion.

Between the 1980 coup d’état and 1993, the total number of forcibly disap-
peared persons was seventy-seven.”” However, this number sharply increased
with the security strategies of the 1990s. Turkish military forces were reformed
to effectively fight against the PKK guerilla forces, and the 1990s in the OHAL
region were shaped by the concept of “low intensity conflict” and “irregular
warfare” and especially by a special security strategy prepared in 1993 titled
“Regional Supremacy and the Prevention of the PKK’s Habitation in the Re-
gion.”” The main purposes of the government’s strategy was to prevent civil-
ian support of the PKK in the region and to maintain regional dominance.
Alongside the Turkish army, gendarmes, police forces, counterguerrilla and
paramilitary organizations such as the Gendarmerie Intelligence and Coun-
ter-Terrorism Unit (JITEM),** village guards, informants who were former
members of the PKK, and civilian elements of the gendarmerie intelligence
were employed in the OHAL region, and these groups comprised the main
group of alleged perpetrators of enforced disappearances.”® “The paramili-

tary/counter guerrilla structures formed during this period were equipped

“Tiirkiye’de Zorla Kaybetmeler Gergegi,” Hakikat Adalet Hafiza Merkezi online, accessed No-
vember 17, 2017, http://hakikatadalethafiza.org/turkiyede-zorla-kaybetmeler-ve-cezasizliga-
dair-temel-bilgiler/turkiyede-zorla-kaybetmeler/

In 1993, the team led by Prime Minister Tansu Ciller and Chief of General Staff Dogan Giines
put into action this concept.

As for JITEM, “there was and is still no available public record of the unit’s existence despite
unofficial acknowledgement of its existence on various occasions over the years by some sen-
ior members of the security and intelligence services.” Human Rights Watch, Time for Justice;
Ending Impunity for Killing and Disappearances in 1990s Turkey, (September 3, 2012), accessed
March os, 2017 https://www.hrw.org/report/2012/09/03/time-justice/ending-impunity-kill-
ings-and-disappearances-1990s-turkey.

According to the responses of the Ministry of the Interior to questions asked within the
scope of a legal investigation: “It has been determined that the entity called JITEM was estab-
lished by the elusive initiative of the Gendarmerie General Command, without the approval
of the Ministry of the Interior or the opinion of the Presidency of General Staff.” in Sevdiren,
Tiirkiye’nin Cezasizlik Mevzuati, 48.

Goral et al., Konusulmayan Gergek.
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with unlimited powers that their members were protected with a shield of im-
punity even if they did commit crimes, and were accountable to no other in-
stitution within the state.”

Enforced disappearances visibly increased with the new policies of 1990s,
particularly from 1993 to 1995. Documented enforced disappearances, mostly
occurred between years 1991 and 1999. The numbers of persons forcibly dis-
appeared in 1993, 1994, and 1995 were respectively 108, 532, and 235, but these
numbers generally originate from state data, are inconclusive, and should be
confirmed.”” The number of individuals forcibly disappeared is estimated at
1,352 persons, and the 1993-1996 period, in which irregular warfare strategies
were extensively implemented, was the most intense period for disappear-
ances.”® Diyarbakir, Sirnak, Mardin, Batman, Istanbul, Hakkari, Tunceli,
Sanliurfa, Adana, and Bitlis were the top ten provinces where persons were
forcibly disappeared during those years. These locations were the crime was
committed generally correspond to the OHAL regions in the 1990s, but some
large cities such as Istanbul and Ankara were also on the list. The persons who
were forcibly disappeared outside of the OHAL regions were frequently “pol-
iticians, notable figures and local leaders of Kurdish society.” Based on this
feature, the practice of enforced disappearances was a consequence of Turkey’s
policies in the 1990s to end the armed conflict between Turkish army and the
PKK; however, the crime also encompassed civilians who belong to the ex-
tended spectrum of the political opposition. Enforced disappearances were
not used to exterminate Kurdish society as a whole; rather the crime was com-
mitted to exterminate and suppress all the opposition parties in Kurdish soci-
ety that were opposed to the regime. For instance, in some cases the perpetra-
tor and victim were the same ethnicity. Likewise, the attempt to differentiate
between “loyal Kurds” and “traitors” with the village guard system was a sym-
bol of political reasoning beyond ethnical or national reasoning.

On the other hand, the unilateral ceasefire of the PKK and the capture of

Ocalan in 1999 were milestones in the attempts to make peace after years of

Ibid., 4; Budak, “Dealing with the Past,” 228.
“Tiirkiye’de Zorla Kaybetmeler Gergegi,” Hakikat Adalet Hafiza Merkezi online.
Ibid.
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violence. Besides, during the 2000s, politicians in Turkey were still concerned
about the demands of Kurd population, but in order to “be competitive in the
‘globalized world order’ and take its place in the European Union (EU)..., it

must create a lasting peace in the southeast™”

and start processes of historical
reconciliation particularly with communities that suffered their share of state
violence. From 2000 to November 2015 (when the last achievable update of
disappeared persons’ number), the total number of persons who remained
forcibly disappeared was twenty-eight,® and transitional justice processes

commenced.

§ 1.2 Dealing with Enforced Disappearances: Peace, Justice, and

29

30
31

32

Law

Accountability efforts in Turkey have not been specific to enforced disappear-
ances; they encompass past acts of systematic state violence against certain
ethnic or religious communities. For instance, minority rights, the Armenian
question (which refers to “the physical annihilation of Armenian people living
in the Ottoman Empire from spring 1915 through autumn 1916”),*' the events
of 6-7 September 1955 (a riot against non-Muslims of Turkey in the context of
the nationalization and homogenization of the economic sphere),*? military
interventions by the Turkish army - especially human rights violations after
the 1980 coup d’état —, and the Kurdish question (which refers to problems of
ethnicity and nationalism, minority rights, and attempts to resolve them with

military rather than political solutions from the beginning of the Republic of

Cemal Ozkahraman, “Human Rights Violations in South-east Turkey: Failed Peace Talks Fol-
lowed by Increasing Violence,” Open Democracy online, May 6, 2016, accessed February 28,
2017, https://www.opendemocracy.net/cemal-zkahraman/human-rights-violations-in-south-
east-turkey-failed-peace-talks-followed-by-increasi#_edny.

“Tiirkiye’de Zorla Kaybetmeler Gergegi,” Hakikat Adalet Hafiza Merkezi online.

United States Holocaust Memorial Museum. “The Armenian Genocide (1915-16): Overview,”
Holocaust Encyclopedia. accessed April 15, 2018, https://www.ushmm.org/wlc/en/arti-
cle.php?Moduleld=10008187

Dilek Giiven, “Riots Against the Non-Muslims of Turkey: 6/7 September 1955 in the Context
of Demographic Engineering,” European Journal of Turkish Studies, December 2011, accessed

February 20, 2018, http://journals.openedition.org/ejts/4538
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Turkey to the present) have been significant subjects in the accountability pro-
cess of Turkey. Momentous events such as the Dersim Massacre (air strikes
and ground operations in Dersim — now called Tunceli - that caused the death
of 6 to over 13 thousand people, according to various official and non-official
sources, between 1936 and 1939), Sivas Massacre (in which a mob set fire to
the Hotel Madimak on 12 July 1993 causing the death of thirty-five people,
most of whom were Alevi intellectuals), and the assassination of Hrant Dink
(an Armenian journalist, prominent figure of Armenian-Turkish reconcilia-
tion efforts, and minority rights activist) are included in efforts to deal with
past. Memory studies and attempts at reconciliation for these and other trau-
matic events commenced in the 2000s in Turkey. For instance, minority stud-
ies gained traction in academia; Armenian genocide discussion arose; Prime
Minister Recep Tayyip Erdogan apologized “on the state’s behalf” for deaths
caused in the Dersim operation in the late 1930s; he also used the liberal dis-
course in his speech, saying that “the Turkish state had made mistakes in the
past” using “the term ‘the Kurdish question}” and promising “to resolve it by
means of more democracy, more citizenship law, and more prosperity” in
2005;* the official policy of the 1990s with respect to the Kurdish question
changed in the first half of the 2000s especially through the “Kurdish Open-
ing” and the “peace process;” masses of people from various ethnicities par-
ticipated in the funereal of Hrant Dink as a sign of solidarity against extreme
nationalism; and Provisional Article 15 of 1982 Turkish Constitution, which
offered amnesty to persons responsible for the 1980 coup by preventing their
prosecute, was abandoned in a referendum. The general tendency in Turkey
to cope with past abuses were in line with restorative justice mechanisms, such
as memory studies, apologies, social demonstrations, and photography exhi-
bitions. And it has been attempted to restore the peace process by use of these

tools. However, this positive atmosphere aside, reality was different. These

“First Official Apology for Killings in Dersim”, Hurriyet Daily News online, November 24,
2011, accessed February 27, 2017 http://www.hurriyetdailynews.com/first-official-apology-
for-killings-in-dersim-7663

“Erdogan’dan Diyarbakir’da tarihi konusma: Hatalar1 yok sayamayiz,” Milliyet, August 12,
2005, http://www.milliyet.com. tr/2005/08/12/son/sonsiyo8.html, in Yegen, “The Kurdish

. »
Question,” 5.
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tools were neither sufficiently employed nor properly combined with judicial
mechanisms in order to political reasons that continue to offer impunity to
perpetrators in reality.

Beginning in the 2000s, coping with the enforced disappearances of the
1990s was also part of these transitional justice attempts. The peace process
was an opportunity, but it halted at the end of 2015. However, I argue that the
failure of the possibility of peace in Turkey did not commence in this year. The
process was erroneous since its beginning. What was problematic was the be-
lief that peace could be accomplished without coming to terms with past hu-
man rights abuses via legal mechanisms. The single-minded “forward looking
nature” of the peace process in the early 2010s Turkey has led to a problematic
(mis)belief that peace can be constructed without justice for past human rights
violations. Because of this misbelief, there was huge gap between justice and
attempts to create peace in the Turkish case. Positive steps as the implementa-
tion of a few political reforms and de facto ceasefire periods create an illusion
of peace, democratization, and possibility for dealing with past; nevertheless,
I suggest peace and justice are not merely desirable, they are peremptory. One
is not an alternative for the other. Nor should one be sacrificed for the other.
One does not exist without the other. The absence of political will to disclose
the truth and the insufficiency of the judicial system in Turkey led to obstacles
for the transitional justice process. The practice of enforced disappearances
changed in 2000s, but the state policy of offering impunity for past abuses re-
mained same because the state did not choose to use legal means due to ac-
countability.

The role of retributive justice tools (law and criminal prosecution) in gen-
erating a sense of justice and the role of justice in consolidating peace in this
period establishes my main inquiry in this work. The scrutiny of the judicial
attitudes of the Turkish state about human rights crimes committed in the vi-
olent years of armed conflict in the southeast reveals that there was not possi-
bility of a peace process because there was no justice. In order to reveal ab-
sence of justice during attempts to create peace, I will investigate the efforts to
seek justice in Tukey, the attempts to prosecute of enforced disappearances
domestically, and the conduct of Turkey’s judicial system vis-a-vis these ef-

forts for retributive justice. Furthermore, I argue that law (especially criminal
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law concerning enforced disappearances) is an indispensable component of
justice efforts. But the conduct of the Turkish judicial system, which offered
impunity to perpetrators, demonstrates that justice cannot be realized by law
in case of Turkey. The solution for this disengagement between justice and law
is neither to abandon legal measures nor to replace law with restorative justice
in order to come to terms with enforced disappearances in Turkey. These pref-
erences are obstacles to long-lasting peace and harmony in society, as the tran-
sitional justice processes of states that pursued only restorative measures show.
The sense of justice cannot be satisfied merely through mechanisms of restor-
ative justice without legal tools. We should include criminal law in our peace
and justice attempts, but how? What are the expectations from law in the cur-
rent circumstances in Turkey? I endeavor to answer questions such as what
are the expectations concerning criminal prosecution for enforced disappear-
ances, the deficiency or politicization of the judicial system, notwithstanding?
What were those expectations and how have they changed over time? What
are the current expectations for retributive justice? Or is there still any expec-
tation of accountability via these? And what is the place of criminal prosecu-

tion, or more broadly, the place of law in the sense of justice?

1.3 Methodology and Plan of Thesis

When human rights violations such as enforced disappearances have occurred
in the past, we can choose two routes: silence and impunity or justice and ac-
countability. The first chapter of this work will focus on the relation between
accountability for past abuses and various forms of impunity, blanket amnes-
ties, forgiveness and forgetfulness. In the post-Cold War area, after the col-
lapse of military rule in some states or after regime changes in countries that
experienced long-term violent conflicts, efforts to “cope with the past” and
memory studies became the dominant opposition to the politics of forgetting.
The need for accountability for human rights crimes of a prior regime after a
regime change prompted the development of mechanisms to bring about jus-
tice. The term for these tools in the literature is “transitional justice mecha-
nisms,” which refers to “the set of judicial and non-judicial measures that have

been implemented by different countries in order to redress the legacies of
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massive human rights abuses.” In transitional justice theory, approaches
called “retributive justice” concentrate on the past and include criminal pros-
ecutions, trials, purges of the military and government, and reparations. Oth-
ers, called “restorative justice” are future-oriented and include reconciliation,
and reestablishment of rule of law. The debates in the literature concerning
accountability for past abuses — such as justice vs. truth, accountability vs. im-
punity, remembering vs. forgetting, retributive justice vs. restorative justice,
punishment vs. restoration, criminal prosecution vs. truth commissions
(TrC), etc.) will be discussed in the first chapter. I scrutinize TrCs as an exam-
ple of restorative justice tools and criminal prosecution as an example of re-
tributive justice mechanisms. However, my main interests are the legal aspects
and judicial approaches to dealing with the crime of enforced disappearance,
so I will continue with the specific retributive justice mechanisms of criminal
prosecution in the following chapters.

The second chapter of this work is about the choice and also the link be-
tween peace and criminal justice. My argument is that although the political
will of states is required to keep responsible persons from being held account-
able for past crimes in the name of peace, the societies of these states in general
neither support amnesties for perpetrators nor forget their violent acts. The
political will remains ambiguous as a concept, but in this work, I use this term
as a sufficient intend of political actors to support (or not support) the ac-
countability for past abuses. If there is not the fundamental lack of capacity of
governments or the insufficiency of legal system that cannot be overcome, but
yet there are also not any accountability efforts, there is the lack of political
will to bring about justice.*® Despite of the political will of states that does not
hold responsible persons accountable for their crimes, the societies depend on
their right to truth and justice and demand the criminal prosecution of alleged

perpetrators. Briefly, I will emphasize the prominence of criminal law for the

“What Is Transitional Justice?” ICTJ online, accessed April 15, 2016,
https://www.ictj.org/about/transitional-justice

In the context of Turkey specific to enforced disappearances, I argue that the political will to
bring about justice is absent, because the insufficiency in Turkish legal system and some defi-
ciencies in Turkish criminal code can be overcame by the conduct of judiciary but it is not. I

will discuss this subject in next chapters.
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sense of justice and for reconciliation in societies that experienced human
rights violations in their pasts. The development and limits of enforced disap-
pearances in international law, the first reference to enforced disappearances
as a crime, its shift toward a specific form of crime against humanity, and the
duty to punish enforced disappearances will be discussed in this chapter in
order to examine the relation between law and this crime. After introducing
this framework, I will provide examples of some states that underwent various
transitional justice processes to deal with their violent pasts in order to illus-
trate the relation between domestic and international law, the demands of so-
ciety, the necessity of justice, the importance of criminal law, and Turkey’s po-
sition among them. The crime of enforced disappearance, which is an
international problem, is not restricted to specific regions of the world, but
well-known cases of systematic enforced disappearances of persons will be
considered in this part. Such enforced disappearances were prevalent during
the 1970s and early 1980s, particularly in Latin America. Argentina was infa-
mous for enforced disappearances during its “dirty war,” Chile experienced a
brutal coup d’état in 1973, and Guatemala experienced “victor’s injustice”.
South Africa became famous for its TrC which had judicial rights, and Spain
became famous for criminal prosecutions of past crimes that occured seventy
years earlier.

The third chapter of this work focuses on legal framework of Turkish case
specific to the crime of enforced disappearances as an example of transitional
justice and a part of the efforts for accountability. As mentioned, I examine the
historical background and utilization of enforced disappearances, the shift in
Turkish policy towards transitional justice, and its consequences. Also in the
third chapter, coming to terms with enforced disappearances in Turkey, the
place of law, power relations, and the politics of the state during the transi-
tional justice process will be investigated. The place of enforced disappear-
ances in the Turkish legal system, its elements in domestic law, and its defi-
ciency vis-a-vis international law will be investigated to understand the
criminal prosecution of enforced disappearances, current trials, and the con-
duct of the Turkish judicial system. I affirm that there is an obvious insuffi-
ciency in this judicial period, but even so, the criminal prosecution of this

crime is achievable for the case of Turkey. Furthermore, it is not possible to

16



THE SENSE OF JUSTICE AND CRIMINAL LAW

perfectly fit the case of Turkey into transitional justice theory. Turkey is differ-
ent from other transitional justice cases and the theory because of the persis-
tence of the crime under both military and civilian regimes, the ongoing na-
ture of the conflict in Turkey, and the absence of a regime change before the
attempts for accountability. This feature of the example of Turkey will be dis-
cussed in the final part of the third chapter to describe the relation between
peace and justice as well as between the sense of justice and law.

The link between criminal law and a sense of justice is the main statement
of this work. In the fourth chapter, I focus on the sense of justice of cause law-
yers who work on enforced disappearances cases in Turkey to depict the sense
of justice related to law and criminal justice. I have two reasons for choosing
cause lawyers instead of victims. First reason is that victims’ expectations do
not always overlap with criminal justice, especially given the negative conduct
of the Turkish judiciary. Second, it might be expected that lawyers in a state
such as Turkey where human rights crimes were committed in the past would
not abandon retributive justice mechanisms and would not only favor restor-
ative justice, the existence of an ongoing conflict and a disrupted judicial sys-
tem, notwithstanding. But in the fact, being advocate for retributive justice is
not choice for these lawyers. It is their professions and they do not work in
this field for money. At least, they must believe that retributive justice should
take place in transitional justice process.

I conducted personal and group in-depth interviews with eight human
rights lawyers (See Bibliography for the information about interviews with
lawyers). Six are well-educated and live in big cities outside of the former
OHAL region. Four of these six are currently the lawyers in enforced disap-
pearances cases in Turkey and all work in the field of enforced disappearances.
Three of these big-city lawyers are young and did not experience the begin-
ning of these cases at first hand. The remaining two lawyers with who I con-
ducted interviews are also young and were born, raised, studied, and now
work under the bar associations in former OHAL regions as cause lawyers in
enforced disappearances cases. I endeavored to understand their positions on
transitional justice by asking questions such as the following: Why is criminal
prosecution a necessary mechanism for accountability in enforced disappear-

ance cases? What were their expectations from criminal prosecution at the
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beginning of the investigations and how did they change during process? After
the ends with acquisition of trials, what did their expectations transform to?
What are their general expectations from the criminal justice process? Ac-
cording to them which is more fair in the case of Turkey: punishment of the
individuals who themselves make forcibly disappeared persons or those who
ordered the crime? Does Turkish criminal law and the judicial system allow
for fair prosecution of enforced disappearances? Is the judicial system inade-
quate in Turkey or are other factors the real obstacles? Is it possible to obtain
effective results through the Turkish Criminal Code (TCK) if all legal actors
(judges, public prosecutors, lawyers) aim to punish these crimes? How does
the transfer of cases affect the judicial process? What is the relationship be-
tween victims’ families and lawyers? Is the relationship between victims and
lawyers who are working in the region different from that between victims and
lawyers who are not in the region? How is the relationship between these two
different categories of lawyers? Are domestic law and criminal prosecution as-
sumed to be just steps toward the European Court of Human Rights (ECtHR)?
What are their expectations from the ECtHR? I answer these and other ques-
tions by focusing on the attitudes of human rights lawyers in the last chapter.
And in conclusion, I endeavor to understand the position of criminal prose-
cution as a part of retributive justice in the sense of justice for enforced disap-
pearances cases. I illustrate the place of law in the sense of justice, its indis-
pensability for peace, and the peculiar, indispensable character of law and
criminal prosecution for enforced disappearances in the case of Turkey that

differentiates from transitional justice theory and other cases.
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Transitional Justice Theories

n order to turn a new leaf, pardons and amnesty policies can be used dur-
I ing any regime change as a part of forgetting the past. Forgiveness and for-
getting in societies consolidated by pardons and amnesties are not always per-
nicious policy. However, with respect to crimes against humanity that have
occurred in past, pardons and amnesty policies are key components of impu-
nity for these crimes. The English word “amnesty” comes from the Greek am-
nestia, which means forgetfulness. In Athens, the opposite of amnesty was
mnésikakeia, the Greek root of which is the word for “memory” word, which
means “one seeks revenge.”! Beyond the etymological relation among these
words, impunity, amnesty, and forgetting are also conceptually linked. Arendt
suggests that for any wrongdoer, the most powerful armor to escape punish-
ment is to forget the crime. “The greatest evildoers are those who don’t re-
member because they have never given thought to the matter, and, without
remembrance, nothing can hold them back.” The contradiction between for-
getfulness and memory reflects the conflict between impunity and accounta-
bility for past abuses. If human rights violations have occurred in the past of a

state, it can be chosen two different routes: impunity or accountability. In some

Nicole Loraux, “Of Amnesty and Its Opposite,” in Mothers in Mourning, trans. Corinne Pache,
(Ithaca, New York: Cornell University Press, 1998), 87 accessed: February 9, 2017
https://www.sas.upenn.edu/~cavitch/pdf-library/Loraux_Amnesty.pdf

Hannah Arendt, Responsibility and Judgement (New York: Schocken Books, 2003), 95.
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countries that experienced long-term violent conflict and human rights viola-
tions endeavored to cope with the past and memory studies became the dom-
inant opposition to the politics of forgetting. This need for accountability and
remembering prompted the development of mechanisms to bring about jus-
tice. The term for these tools in the literature is “transitional justice mecha-
nisms” which refers to “the set of judicial and non-judicial measures that have
been implemented by different countries in order to redress the legacies of
massive human rights abuses.” In the transitional justice theory, there are two
prominent approaches: restorative justice and retributive justice. The former,
restorative justice, is described as a future-oriented and victim-centered
mechanism that is depending on forgetting and forgiveness, associated with
truth, and ultimately aims reconciliation in society. Furthermore, the other
approach, retributive justice, is described as a past-oriented and perpetrator-
centered tool that is depending on remembering and memory, associated with
justice, and ultimately aims punishment of responsible persons. Accountabil-
ity for past abuses will be discussed with a focus on the debates in the literature
- such as justice vs. truth, accountability vs. impunity, remembering vs. for-
getting, retributive justice vs. restorative justice, punishment vs. restoration —
in this chapter. And then, I will examine transitional justice theory by focusing
on its mechanisms - TrC as an example of restorative justice and criminal
prosecution as an example of retributive justice — which have different tenden-

cies for interpreting the discussion in the literature.*

§ 2.1 Impunity vs Accountability for Past Human Rights Viola-

tions

Amnesty International, which is non-governmental organization working on

human rights, defines impunity extensively as:

ICT]J, “What Is Transitional Justice?”

4  Turkey has a unique feature with regard to the transitional justice theory, the transitional jus-
tice in ongoing conflict theory, and the examples of states that will be examined in this work.
I will discuss this differentness of Turkey’s process of the transitional justice in last two chap-

ters.
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A sense of wrongdoers escaping justice or any serious form of account-
ability for their deeds. Impunity can arise at any stage before, during
or after the judicial process: in not investigating the crimes; in not
bringing the suspected culprits to trial; in not reaching a verdict or
convicting them, despite the existence of convincing evidence which
would establish their guilt beyond a reasonable doubt; in not sentenc-
ing those convicted, or sentencing them to derisory punishments out
of all proportion to the gravity of their crimes; in not enforcing sen-

tences.’

Impunity is “the dictator’s greatest and most potent weapon, ... the victim’s
ultimate injury, ... [and the] international community’s most conspicuous
failure.” Impunity is a worldwide problem; it is not bounded by the borders
of states. Because of its extensive feature, there is no one specific definition of
impunity. But some different definitions are useful for this work. For instance,

Professor Bassiouni suggests that

While amnesty is a deliberate positive action (the act of amnesty), im-
punity is an act of exemption, an exemption from punishment, or from
injury or loss. ... Impunity can also result from de facto conduct, ...
for example, measures ... taken by a government to curtail or prevent
prosecutions [, or] ... it can be the product of either the failure to act
or through more deliberate procedural and practical impediments that

preclude prosecution.”

Furthermore, Soza suggests that “impunity can take various forms in society,

but in the last analysis it always involves legitimizing falsehood,” meaning that

Amnesty International, (ACT 33/001/1994), “Disappearances and Political Killings: Human
Rights Crisis of the 1990s: A Manual for Action,” (February 1, 1994), 118.

Meg Mary Margaret Penrose, “Impunity - Inertia, Inaction, and Invalidity: A Literature Re-
view,” Boston University International Law Journal 17, (2000), 270, accessed: October 19, 2016,
https://ssrn.com/abstract=2510030

M. Cherif Bassiouni, “Searching for Peace and Achieving Justice: The Need for Accountabil-
ity,” Law & Contemporary Problems 59, no. 4 (Autumn 1996), 19, accessed October 22, 2016,

http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1013&context=lcp
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it fails to provide justice.® Baeza describes impunity as “a human decision, an
action, a behavior, an act of denial of concrete reality: it is an act of violence.”™
The crimes and perpetrators remain anonymous by the agency of impunity.
Penrose says that “forced silence, via impunity, is unacceptable and merely
serves to perpetuate the cycles of violence.”°

Especially following military rule, impunity from criminal prosecution for
members of the armed forces is assumed to be a precondition for the transi-
tion to civilian government. In some states that experienced a transition from
military rule, such as Argentine, Chile, El Salvador, Guatemala, and Uruguay,
criminal prosecution was considered dangerous because military rulers would
refuse to transfer power to a civilian regime in the face of a threat of prosecu-
tion. Forgiveness for and forgetting of past abuses are elaborated as the keys
to a bloodless transition; “the only viable means to coax dictatorships to step
down, and then to prevent right-wing reversals and establish stable democra-
cies.”!! However, according to McSherry and Mejia, impunity is the corner-
stone of state terrorism. It is the main tool for the maintenance of political and
social control by those in power, and “even after transitions from military rule,
agents or organizations of the state’s coercive apparatus, armored by impunity,
can continue to limit democratic dissent and political opposition by mainte-

nance a frightening presence in state and society.”'*

If the past abuses of these
regimes were crimes against humanity, impunity policies not only affect vic-
tims but society as whole. Because of this effect of impunity, civilian govern-
ments should not avoid bringing perpetrators to justice instead of forgetting

the past.

Raul Soza, “The Church: A Witness to Truth on the Way to Freedom,” in Impunity: An Ethical
Perspective: Six Case Studies from Latin America, ed. Charles Harper, World Council of
Churches (1996), 60-66 in Penrose, “Impunity,” 274.

Paz Rojas Baeza, “Breaking the Human Link- The Medico-Psychiatric View of Impunity,” in
Impunity.., supra note 3, 73, 75-76., in Ibid., 275.

Ibid., 290.

J. Patrice McSherry, and Raul Molina Mejia, “Introduction to Shadows of State Terrorism:
Impunity in Latin America,” Social Justice 26, no. 4 (78) (1999), 4, accessed October 22, 2016,
http://www.jstor.org/stable/29767172

Ibid., 1-2.
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Some authors suggest that forgetting, like remembering, can provide a ba-
sis for peace and reconciliation in societies that have experienced human
rights violations during an internal conflict. Forgetfulness is inherent to am-
nesty laws which arise from a government’s aim to break with the past by de-
clining to punish wrongdoers. Amnesty is controversial for transitions from
dictatorships to democracy and in peace processes following internal conflict.
Although amnesty can have positive results in short run, long-term conse-
quences of non-punishment bring about destructive circumstances for both
victims and society as a whole. Especially in Latin America examples, the
memory and remembering began to replace forgetting.

Until the recent past, history was considered a presentation of society,
while memory was the presentation of an individual area. However, Maurice
Halbwachs, a French sociologist worked on the social framework of memory
and the reconstruction of past, argues that even individual memories are part

of “collective memory.”"?

He also suggests that a person cannot create an in-
dividual mind, but comes to belong to group memory in the process of social-
ization. Assmann proposes that once persons take place in society it is no
longer possible to differentiate between their individual perception and their
external or social perception.'* The selection of what to remember depends on
society, which functions as a filter for memory, outside of which this filter dis-
appears. Collective and cultural memory decide what must not be forgotten
by society; thus “not only remembering but also forgetting is social act.”"
States — particularly nation states—the pasts of which include dark times vis-a-
vis with human rights abuses, concentrate on their own national grief by ig-
noring the other’s pain. Where there is a conflict between historical fact and

their perception of themselves, they endeavor to transform the past. This is a

Maurice Halbwachs, On Collective Memory (Chicago and London: The University of Chicago
Press, 1992), 37-41.

Jan Assmann, Kiiltiirel Bellek: Eski yiiksek kiiltiirlerde Yazi, Hatirlama ve Politik Kimlik (Istan-
bul: Ayrint1 Yayinlari, 2005), 39-40.

Mithat Sancar, Gegmisle Hesaplasma: Unutma Kiiltiiriinden Hatirlama Kiiltiirtine (Istanbul:

[letisim Yayinlari, 2008), 42-46.
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“prohibition on remembering the past.”'® This social forgetfulness and re-
structuration of the past have been used by the powerful to disburden them-
selves of past throughout history. However, the call for forgetting serves to re-
verse its purpose by unceasingly recalling the past. For instance, from the
fourth century BC to the present we continue to remember the name of Hero-
stratus."”

After 1980, the rise of memory began to be observed in the international

» <« » «

arena. “Coming to terms with past,” “coping with the past,” “accounting for
the past,” and “accountability for past abuses” were terms used to explain how
to handle the gross human rights abuses of a prior regime. They concern re-
vealing the truth and providing justice. After the Second Word War, account-
ability for the past had been elaborated as a problem belonging to the societies
of Germany, Japan, and few European states. Forgetting and forgiving were
the main tools for this problem; however, the late 1980s and early 1990s were
milestones for the notion of accountability. The failure of military regimes in
Latin America states, the collapse of the racist regime in South Africa, and the
dissolution of the Soviet Union revealed the need for accountability for the
human rights crimes of prior regimes after a regime change. This is called
“transitional justice,” which refers to “how societies ‘transitioning’ from re-
pressive rule or armed conflict deal with past atrocities, how they overcome

social divisions or seek ‘reconciliation,” and how they create justice systems so

Ibid., 18.

“On July 21, 356 BC, Herostratus in his quest for fame set fire to the Temple of Artemis. Hero-
stratus proudly claimed credit in an attempt to immortalize his name in history. He surren-
dered to the temple authorities and was imprisoned. The Ephesean authorities not only exe-
cuted him, but also condemned him to a legacy of obscurity by forbidding mention of his
name under penalty of death. This did not stop Herostratus from achieving his goal because
his name is still remembered and lived on in classical literature. His name has become a met-
onym for someone who commits a criminal act in order to become famous.” in “Herostratic
Fame Relates To Herostratus Who Burned The Beautiful Temple Of Artemis To Become Fa-
mous,” Ancient Pages online, accessed: February 17 2018, http://www.an-
cientpages.com/2017/01/06/herostratic-fame-relates-herostratus-burned-beautiful-temple-

artemis-become-famous/
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as to prevent future human rights atrocities.”*® This situation has not been lim-
ited to societies in a transition process due to a regime change; past atrocities
and human rights crimes began to be investigated although they were com-
mitted long before, such as in the cases of Spain which began accounting for
past crimes committed thirty years earlier. Moreover, accountability and tran-
sitional justice actually did not cover only transition processes. For instance,
despite of the absence of a regime change, El Salvador and Guatemala tried to
deal with their pasts of violent internal conflict; Colombia and Peru endeav-
ored to provide justice in and ongoing conflict.

Bassiouni assumes that accountability is the antithesis of impunity, amnes-
ties, or any form of forgiveness and forgetfulness.'* Accountability means “rec-
ognizing the moral responsibilities that arise from the past, even if little can
be done at a given moment to enforce those responsibilities.” The corner-
stones of accountability are truth, justice, and redress. The indispensable prin-
ciples of accountability include “the cessation of the conflict and thereby the
ending of the process of victimization; prevention of conflicts in the future;
deterrence of conflicts in the future; rehabilitation of the society as a whole
and of the victims as a group; and reconciliation between the different peoples
and groups within the society.”*

In reality, there are millions of victims of conflicts of and international or
non-international character, of purely internal conflicts, and of the crimes of
despotic regimes. But with few exceptions, there has been no accountability,
no justice, despite the commission of crimes against humanity. Why are there
so few examples of accountability and especially of criminal prosecution? Bas-
siouni answers this by arguing that “the practice of impunity has become the

political price paid to secure an end to the violence of ongoing conflicts or as

Charles T. Call, “Is Transitional Justice Really Just?” Brown Journal of World Affairs 11, no. 1
(Fall 2004): 101, accessed October 22, 2016, www.jstor.org/stable/24590500.

Bassiouni, “Searching for Peace”, 19.

Aryeh Neier, “What Should Be Done About the Guilty?” The New York Review of Books, (Feb-
ruary 1, 1990), 32, accessed: October 22, 2016, http://www.unz.org/Pub/NYRevBooks-
1990febo1-00032

Bassiouni, “Searching for Peace”, 23-24.
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a means to ensure tyrannical regime changes. ... Victims’ rights become the
objects of political trade-offs, and justice becomes ... the victim of the means
of Realpolitik.”** Furthermore, political leaders are also responsible for human
rights violations by committing, ordering, allowing, or condoning crimes in
many cases. Because of this situation, political discourse about ending the
conflict is organized around a choice between justice or peace — around the
glorification of reconciliation and forgiveness among social groups or between
victims and perpetrators — instead of around a search for accountability. After
the collapse of forgetting politics, especially in the 1990s, “the past crimes of
society became to be integrated in collective memory as ‘negative memory’
through public acceptance.”” New politics that continue to endeavor to avoid
accountability for past crimes do not depend on forgetfulness but on a differ-
ent remembrance of events — a distortion of historical facts. This can be de-
fined as repression for public silence rather than real forgetting. Our contem-
porary problem is no longer a conflict between policies of forgetting and
remembering but a conflict among divergent policies of memory of the vari-
ous social actors in a society.” However, as Adorno assumes, the repression of
the past is to revictimize the victims, while unilateral remembrance of past

abuses can provoke revenge and violence in society.”

§ 2.2 Transitional Justice Mechanisms
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Accountability for the past reflects a strict choice to settle accounts instead of
repressing the past. Transitional justice consists of both the social-psycholog-
ical element of reconciliation and the legal structural element of the restora-

tion of the rule of law.?® In the present, by the agency of modern approaches

Ibid., 11-12.

Sancar, Gegmisle Hesaplasma, 52.

Ibid., 55.

Ibid., 58.

Craig Kauffman, “Transitional Justice in Guatemala: Linking the Past and the Future” (presen-
tation, the ISA-South Conference, Miami, FL, November 3-5, 2005): 2, accessed October 17,
2016, http://www.academia.edu/5339698/Transitional_Justice_in_Guatemala_Link-

ing the Past_and_the_Future
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to accountability such as non-judicial remedies, truth commissions (TrCs),
lustration laws, and reparations, criminal prosecution is no longer considered
a unique and inevitable apparatus to cope with gross human rights violations
that occurred in the past in the context of transitional justice. Because various
aspects of justice serve different purposes, there are debates among scholars
about transitional justice mechanisms and their strategies. Transitional justice
undertakes the unification of divided societies and can be defined as a bridge
between the past and future. Because of this feature of transitional justice, ac-
ademic debate focuses on past-future dichotomy. Some scholars and practi-
tioners concentrate on forms of justice that focus on the past (criminal prose-
cutions, trials, purges of the military and government, and reparations), and
while others elaborate future-oriented forms of justice (reconciliation and
reestablishment of rule of law) by arguing that “the past must be forgotten (or
at least left alone) in order to construct a better future, because focusing on

the past risks a return to violent conflict.”*

The past-oriented form of justice
that focus on legal structural elements is called “retributive justice” by some
academics. And the future-oriented form of justice that focuses on the psy-
chological element of past atrocities is called “restorative justice” or “reconcil-
iatory justice.”

Although the main purposes of these “justices” are the same with respect
to dealing with the past, and preventing reoccurrence of crimes and conflicts,
they are situated against in opposition to each other because of their respective
perceptions of accountability. Among some academics, the dichotomy be-
tween retributive and restorative justice is considered a conflict between judi-
cial and non-judicial approaches. Retributive justice means “holding the per-
petrators of past abuses accountable by punishing them for their crimes. It is
focused on the offender and on the past.”*® Law and rule of law are inherent
to retributive justice; national and international courts and the reform of the
judicial system are part of it. Retributive justice encourages the victims of past
crimes “to pursue justice through the state rather than through vigilantism”

through trials.?® Military tribunals, ad hoc tribunals, national courts that apply

Ibid,, 1.
Ibid., 3.
Ibid.
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universal jurisdiction principles or their own judicial system, special courts,
the International Court of Justice (ICJ]), and the ICC can be considered appa-
ratus of retributive justice. After all that, it should be noticed that proponents
of retributive justice do not assume that restorative justice rejects the legal sys-
tem outrights but civil remedies suggested by restorative justice do not serve
the same strategies as criminal prosecutions. “The trial of the wrongdoer is not
for the purpose of furnishing redress to the person or persons injured-that is
left to the processes of the civil law. The purposes of the criminal law are rather
to punish the wrongdoer for his offense against the mores of society and to
deter others from acting likewise.”* On the other hand, restorative justice “is
focused on the future, in particular the future relationship between the perpe-
trators and victims. It is focused on the victim and is designed to reduce the
causes of hostility and division in society and repair social relationships.”"
Non-judicial approaches such as compensation, memorials for the victims,
and official acknowledgment are parts of restorative justice. Amnesty laws and
TrCs can be considered as the main apparatuses of restorative justice. Amnesty
laws have traditionally been considered the only viable way to transition to a
peace process, but it caused and causes the persistence of human right crimes.
Because of the notorious utilization of amnesty laws, there is now “a distinc-
tion between permissible and impermissible amnesties ... by giving interna-
tional acceptance to the former only.”** According to Vicente, TrCs establish
“a new form of dealing with the past that could be located between amnesty
laws and international or national tribunals, and sometimes is applied to-
gether with one of these two mechanisms.”” TrC are not real trials - they have

no judicial power -, but they “inquire [into] and document torture, murders,

Diane E Orentlicher, “Settling Accounts: The Duty to Prosecute Human Rights Violations of
a Prior Regime,” The Yale Law Journal 100, no. 8, Symposium: International Law (June, 1991):
2570 supranote 141, accessed December 5, 2016, http://www.jstor.org/stable/796903
Kauffman, Transitional Justice in Guatemala, 4.

Alejandra Vicente, “Justice against Perpetrators, the Role of Prosecution in Peacemaking and
Reconciliation,” (working paper no:2, Badil Resource Center for Palestinian Residency & Ref-
ugee Rights, Bethlehem, Palestine, April 2003): 4.
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and other human rights violations that otherwise would be denied and cov-
ered up by repressive regimes.”**

In next part of this chapter, these different approaches to transitional jus-
tice are examined with a focus on judicial and non-judicial approaches. I con-
sider TrCs to investigate restorative justice and, conversely, criminal prosecu-
tions as a tool of retributive justice. First, I scrutinize the proponents of
criminal prosecution against traditional policies of amnesty and forgetting.
Then I show the reaction of restorative justice proponents to the incompletion
of classical accountability approaches such as criminal punishment. And fi-
nally, I examine responses to the omissions of notions of restorative justice
based solely on forgiveness and reconciliation, and other perceptions of ac-

countability that encompass both retributive and restorative justices.

2.2.1 Criminal Prosecution as Retributive Justice

“The UN Human Rights Committee, ... has said that blanket amnesty laws
and pardons ... create ‘a climate of impunity’ and they deny the victims this
‘right to a remedy”** Policies of pardon separate individual good from public
good and seize the latter in favor of the former. But some authors insist that
“the right of punishing ... belongs not to any individual in particular but also
to society in general.”® The capacity of the judicial system and its failure or
success plays a role in lives, hopes, and despair of victims and of society as a
whole. Punishment or pardon and accountability or amnesty law are stark di-
chotomies for transitional justice. The major challenges to the climate of im-
punity are the process of building the rule of law and deterrence theory.”” The

criminal prosecution is a significant part of accountability because of its

Ibid.

Juan E. Méndez, “Accountability for Past Abuses,” Human Rights Quarterly 19, no. 2 (May
1997): 259, accessed October 16, 2016, 10.1353/hrq.1997.0018

Cesare Beccaria, On Crimes and Punishments (1764), trans. David Young, (Indianapolis, IN:
Hackett, 1986) in Rebecca Saunders, “Questionable Associations: The Role of Forgiveness in
Transitional Justice,” The International Journal of Transitional Justice 5, (2011): 131, accessed:
October 17, 2016, doi:10.1093/ijtj/ijroo3

McSherry and Mejia, “Introduction to”;, 5.
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“potential role in ending cycles of state violence and promoting consolidation
of democratic transitions.”® The core characteristics of criminal prosecution
are insurance against future repression, respect for the rule of law, and the dig-
nity of individuals.”

Despite the fact that the full accountability for past atrocities is obviously
necessary against impunity, why do new governments fail to accomplish it and
why do they avoid criminal prosecutions? Penrose answers these questions
with fundamental reasons such as political stability, public support for democ-
racy, military presence in governmental affairs, limited resources (whether fi-
nancial or judicial), and the absence of political will.** “When, after sixteen
years of military rule, General Augusto Pinochet prepared to turn the Chilean
government over to an elected civilian president, he warned: ‘No one is going
to touch my people. The day they do, the state of law will come to an end.”*!
This is an example of the menace of a withdrawing military force that at-
tempted to discourage civilian governments from bringing them to justice and
to force the civilian administration to create amnesty laws and pardons. The
main argument in opposition to criminal prosecution occurs in that point. It
is argued that new democracies can be polarized and unstable, and “fragile
democracies may not be able to survive the destabilizing effects of politically
charged trials ... , prosecutions could reinforce the military's propensity to
challenge democratic institutions.”** According to some scholars and diplo-
mats, the possibility of prosecution after the negotiation of peace is precarious
obstacle to any peace agreement, especially after an internal conflict. Many
civilian government use official discourse as indictment to seek justice that is
assumed to be an obstacle to the transition to democracy. “Supporters of am-

nesties argue that those bearing the greatest responsibility for atrocities have

Orentlicher, “Settling Accounts,” 2541-2542.

Ibid.

Madeline Morris, “International Guidelines Against Impunity: Facilitating Accountability,” in
Reigning in Impunity for International Crimes and Serious Violations of Fundamental Human
Rights: Proceedings of The Siracusa Conference 17-21, ed. Christopher C. Joyner, (September
1998) in Penrose, “Impunity,” 278.

Orentlicher, “Settling Accounts,” 2539, supranote: 3.

Ibid, .2544-254s.
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no interest in laying down their arms unless they believe that they will not face
criminal charges.”* Amnesty laws may be used as an instrument of reconcili-
ation for the consolidation of democracy and the restoration of social division
in these circumstances. Sacrificing justice to end a conflict and secure peace is
deemed realistic by the proponents of amnesties, because any investigations
that start before the transition process endanger both justice and peace.*

The first counterargument of retributive justice proponents concerns these
“fragile” democracies. The moderate opponents of amnesty laws argue that
these laws “can be used to promote national reconciliation provided they do
not cover atrocious crimes which international law requires states to pun-
ish.”* But many proponents of retributive justice are opposed to the utiliza-
tion of amnesty laws to end conflicts and consolidate peace. First of all, am-
nesties and pardons are not one and only route to peace. For instance, in the
Democratic Republic of the Congo, although government did not accept de-
mands for amnesty, peace negotiations continued. And despite the menace of
war in Chile, this prediction did not come about. There were also cases as
those of Angola and Sierra Leona in which blanket amnesty failed to protect
the peace situation. There are also amnesty laws that work as predicted; how-
ever, in the long run, the “lack of accountability can be fertile ground for those
who seek to manipulate history to sow seeds of new conflict in order to achieve
their own political ends.”

The second component of criminal prosecution vis-a-vis forgetting poli-
cies concerns revenge and “collective guilt,” which means that society is in
solidarity with the perpetrators and does not take responsibility in the face of
victims.*” “Without individualizing guilt, the notion of collective responsibil-

ity for crimes has greater resonance, and it is easier for blame focused on a

Human Rights Watch, Selling Justice Short Why Accountability Matters for Peace, 1-56432-508-
3 (July 2009), 2.

Ibid.,, 9; 3.

Orentlicher, “Settling Accounts,” 2550.

Human Rights Watch, Selling Justice Short, 5.

Sancar, Gegmisle Hesaplasma, 147.
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group to be passed from one generation to the next.”* If the guilt for gross
human right violations is placed on one group in society, the desire for revenge
by the victim group will not allow the unification of this divided society. The
focus of criminal justice is mainly “to know truth, to record and find the causes
of the conflict, and to determine who is responsible for what.”*® Briefly, crim-
inal prosecution is not only associated with deterrence; it is the most powerful
route to separate collective guilt from individual guilt and to remove “the
stigma of historic misdeeds from the innocent members of communities that
are collectively blamed for the atrocities committed on other communities.”
Furthermore, some scholars of transitional justice who oppose criminal pros-
ecution argue that trials support the emotions of revenge among victims and
that it is an obstacle to reconciliation in society. Justice is far from being any
form of revenge. First, trials determine individual guilt and thus prevent the
assigning of responsibility for a crime to a whole group. Second, the judicial
system provides for the fair judgment and punishment of perpetrators, and in

1 “Fajr trials

so doing, it prevents victims from resorting to personal revenge.
also assist in restoring dignity to victims by acknowledging their suffering and
help to create a historical record that protects against revisionism by those
who will seek to deny that atrocities occurred.”?* The ICC further states that
“trials are beneficial because (...)they can express the community’s abhor-
rence of atrocities committed and because they ‘can placate a victim’s desire
for vengeance.””

The third debate on criminal prosecution during transitional justice relates
to the assumption of mandatory prosecution. Opponents of prosecutions ar-

gue that if the state decides to use judicial methods, it can bring to trial and

Human Rights Watch, Selling Justice Short, 6.

Vicente, “Justice against Perpetrators,” 12.

Méndez, “Accountability for Past Abuses,” 274.

McSherry and Mejia, “Introduction to,” s.

Human Rights Watch, Selling Justice Short, 6.

Cf. www.victimstrustfund.org/info/abouticc.html#4. (accessed November 25, 2004) in
Thomas Brudholm, “Revisiting Resentments: Jean Améry and the Dark Side of Forgiveness
and Reconciliation,” Journal of Human Rights 5, no.a (September 22, 2006): 19
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punish little more than small fraction of the responsible group. This is obvi-
ously true in cases such as that of Argentina where hundreds of people disap-
peared during the military junta. However, the purpose of criminal prosecu-
tion is not necessarily the prosecution of every responsible person. The
principles of prosecution are to ground the deterrence rational for repetition
of notorious crimes, and “to vindicate the authority of the law ... [,] it is not
necessary that a transitional government prosecute all who participated in a
previous system of violations. These and other objectives served by post-tran-
sition prosecutions can be accomplished with exemplary trials.”** Orentlicher
argues that prosecution under customary international law is for “those who
were most responsible for designing and implementing a system of human
rights atrocities.” This selective prosecution is capable of fulfilling its role as
a deterrent; however, the failure to punish any of those responsible is de facto
amnesty and impunity. The selectivity of prosecution always entails a risk of
arbitrariness. There are two principles of lawful selection: First, government
can immunize low-level soldiers and officers from prosecution, but “individ-
uals should never be exonerated or exempted from prosecution for grave hu-
man rights violations on the ground that they were ‘following orders;, although
this circumstance can be considered in mitigation of punishment.” And sec-
ond, “a government should not cynically prosecute a group of scapegoats.”
Bassiouni’s explanation is appropriate to resume the perception of retrib-

utive justice:

Truth is, therefore, an imperative, not an option to be displaced by po-
litical convenience because, in the final analysis, there truly cannot be
peace (meaning reconciliation and the prevention of future conflict
arising out of previous conflictual episodes) without justice (meaning,
at the very least, a comprehensive exposé of what happened, how, why,

and what the sources of responsibility are).*’

Orentlicher, “Settling Accounts”, 2598-2600.
Ibid., 2599.
Ibid., 2603.

Bassiouni, “Searching for Peace”, 24.
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Proponents of retributive justice criticize restorative justice and TrC by argu-
ing that there can be no sense of justice without the punishment of some re-
sponsible person. The term “reconciliation” has been utilized by governments
to conceal the truth either because the governments were themselves impli-
cated in past human rights abuses or they were freighted by previous regimes.

Radical assessments against reconciliation argue that

In the transitional era, reconciliation discourse mitigated the crisis of
legitimacy caused by granting amnesty to torturers and entering into
a power-sharing arrangement with former apartheid leaders ... Rec-
onciliation was the Trojan horse used to smuggle an unpleasant aspect

of the past (that is, impunity) into the present political order®®

This historical interpretation of reconciliation as “forgetting” situates retribu-
tive justice in opposition to reconciliatory or restorative justice in the transi-
tional justice context. However, the perception of restorative justice distin-
guishes between forgetfulness and forgiveness. As does retributive justice,
restorative justice assumes that forgetting is a part of amnesty and that amnes-
ties have no place in transitional justice. But forgiveness, which is inherent to

reconciliation, belongs neither to amnesty nor to criminal prosecution.

2.2.2  Truth and Reconciliation Commissions as Restorative Justice

When societies that experienced massive violations of human rights have set
out to deal with these gross violations in their pasts, “they encountered with
the fact that the classical/traditional judicial mechanisms were insufficient ...
or dangerous for various reasons.” In some cases, the abandonment of pros-
ecution was seen as “an unfortunate but necessary cost of peace.”® Besides,
the judicial system itself is a subject of the democratic transition process and
of the past that must rendered accountable. TrC emerge as an inevitable con-

sequence; they are a response to the question of what is possible rather than

Richard A. Wilson, The Politics of Truth and Reconciliation in South Africa: Legitimizing the
Post-Apartheid State (Cambridge: Cambridge University Press, 2001), 97.
Sancar, Ge¢misle Hesaplasma, 108.

Kauffman, Transitional Justice in Guatemala, 7.
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what is necessary. They are an alternative that forecloses impunity for past vi-
olence through the agency of blanket amnesties, pardons, or other methods.
The definition, TrC are official, non-judicial, temporary institutions founded
in an attempt to determine the facts, causes, and consequences of past human
right violations.®! They are instituted by presidential or governmental direc-
tives, with the support of non-governmental organizations and religious insti-
tutions and upon the initiative of political opposition parties. The mission of
TrC is completed with the preparation of a report that includes the results of
the investigation and recommendations. TrC strive to disclose the truth about
past, to encourage perpetrators to take responsibility for their crimes, to create
a public platform for victims, to be a catalyst for public discussion, to make
suggestions with regard to recompense and legal or structural reforms, and to
facilitate social reconciliation.®

At first, TrC originated from necessity, but restorative justice advocates be-
gan to notice the clear advantages of these commissions and develop and im-
plement them. Criminal prosecution aims foremost to receive to material fact.
Both the plaintiff and defendant attempt to persuade the judge of their own
rightfulness. The main duty of the judge is to decide what the truth is in a
given case, and acceptance of the judge’s determination of the truth is obliga-

tory for both sides. Per Agamben,

As jurists well know, law is not directed toward the establishment of
justice. Nor is it directed toward the verification of truth. Law is solely
directed toward judgment, independent of truth and justice. ... The
ultimate aim of law is the production of a res judicata, in which the
sentence becomes the substitute for the true and the just, being held as

true despite its falsity and injustice.*®

Murat Celikkan, Hakikat Komisyonlar: (Istanbul: Hakikat Adalet Hafiza Merkezi, 2014), 24
Sancar, Gegmisle Hesaplasma, 111-117.

Giorgio Agamben, Remnants of Auschwitz: The Witness and the Archive, trans. Daniel Heller-
Roazen (New York: Zone Books, 1999), 18.
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However, a TrC can be described “as acknowledging the truth rather than
finding the truth.”®* “Many truth commissions have argued that without
granting amnesty, it is virtually impossible to gain the participation of the per-
petrators, which is essential to uncovering the truth.”® The participation of
perpetrators a key role in the disclosure of the truth and the reconciliation
process, but their participation is impossible and unrealistic if the prosecution
process will probably end with punishment. According to Sancar, we cannot
refer to ethic of discussion, which is based on reconciliation, in trials.®® But
TrC have the capacity to gather information from various sources - from vic-
tims and also perpetrators.

The second significant advantage of TrC is their process which “(...) is
usually established by which the victims and their families are ‘listened to’ and

767 Instead of perpetrator-

respected in their dignity as they have been before.
oriented aspect of criminal prosecutions, a TrC is a victim-centered approach
as are all mechanisms of reconciliation. Because of this, cases that cannot be
subject to prosecution due to the death, escape, or lack of criminal responsi-
bility of perpetrators can take place in a TrC. TrCs have validity in the inves-
tigation of gross human right violations, but TrCs are explicitly legitimized in
the cases in which real victims not alive and enforced disappearances, because
there are some facts non-reversible and real victim cannot be subject of trial.
The law does not embrace the idea to regulating the past. Taciturnity or insuf-
ficient judgement of past crimes creates a second crime; proper criminal pros-
ecution prevents the second crime, but not change the burden of first crime.®
Minow presents a therapeutic approach to TrC, explaining that “a truth com-
mission proceeds on the assumption that it helps individuals to tell their sto-

ries and to have them acknowledged officially.”® Furthermore, in cases where

Penrose, “Impunity,” 306.

Kauffman, Transitional Justice in Guatemala, 7.

Sancar, Gegmisle Hesaplasma, 100.

Méndez, “Accountability for Past Abuses,” 275.

Sancar, Gegmisle Hesaplasma, 125.

Martha Minow, Between Vengeance and Forgiveness: Facing History After Genocide and Mass

Violence (1998), 61 in Penrose, “Impunity,” 304.
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information a crucial role, such as with forced disappearances, TrC may obtain
more information than an investigation and prosecution process.

Restorative justice proponents also criticize another vital argument of
criminal justice: the individualization of guilt by prosecution. It is true that
the individualization of guilt prevents collective guilt. However, after ethnic or
purely internal conflicts, it provokes to acquit all persons who are not investi-
gated and risks blocking the broader investigation of the crimes’ political, cul-
tural and moral sources.” The strengthened positions of victims and perpe-
trators in trials may have destructive effects; particularly after a transition out
of ethnical conflict, it may the cycle of resume violence in society. However,

[443

reconciliatory justice signifies “the restoration and sometimes the establish-

ment of a hitherto non-existent relationship of trust’ or the ‘coming together
after a rift, a rift that undermines trust between the parties.””!

More radical restorative justice advocates refer to other advantages of
eliminating criminal prosecution. It can be said that they opt for collective
goals rather than individual rights. They generally argue that due to the “jus-
tice radicalism” that insists on prosecution and punishment, there is no other
path for a cruel regime except to remain in power and continue committing
crimes.”” According to Nino, “[m]andatory retribution, which values punish-
ment raises the issue of whether equality before the law is infringed when the
need to protect valuable institution, like democracy, leads to a selection of

agents who will be prosecuted for human rights abuses.”” He suggests that
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criminal prosecution must be limited and counterbalanced with the purpose
of preserving democratic system.”

Méndez says that “[t]he most extreme form of tokenism ... results when a
truth commission is proposed as an alternative to criminal prosecutions and
not as a step in the direction of accountability.”” It can be moderately sug-
gested that groups that hesitate to pursue criminal prosecutions or absolutely
oppose them have — more or less, explicitly or implicitly - the intention of
glossing over a past that is full of abuses.” The purpose of forgetting or forgiv-
ing without punishment is a vital issue of criticism of TrC and reconciliation

mechanisms.

2.2.3 Forgiveness: A New Form of Impunity or a Principle of Reconcili-
ation?

The forgiveness earned a reputation in the reconciliation and restoration per-
spectives of transitional justice practices (especially into TrC) with the critical
legal studies that focus on limiting retributive justice. Enright and his col-
logues, who are important figures in the study of forgiveness, define for-
giveness as “willingness to abandon one’s right to resentment, negative judg-
ment and indifferent behavior toward one who unjustly hurt us, while
fostering the undeserved qualities of compassion, generosity, and even love
towards him or her.””” And most scholars defend “a bilateral view of for-
giveness”’® that depends on an apology from wrongdoers and a response from
victims. Some scholars definitely describe “reconciliation as the end of a pro-

cess, the ultimate goal ... [, and] forgiveness is the necessary means to reach
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reconciliation. ... [F]orgivness is possible without reconciliation [but] recon-
ciliation ... is not possible without forgiveness.”” In the course of the South
African TRC, Archbishop Desmond Tutu, the chairperson said: “It is clear that
if we look only to retributive justice then we could just as well close up shop.
Forgiveness is not some nebulous thing. It is practical politics. Without for-
giveness, there is no future.”® In his works on transitional justice, forgiveness
is related to Ubuntu,® reconciliation, restorative justice, and the abandonment
of prosecutorial and retributive justice.® Forgiveness is assigned as “a form of
resistance to ‘blame culture’ and ‘punishment-obsessed modernity”® The
proponents of forgiveness regularly equate retributive justice with revenge, an-
tagonism, and cruelty. Advocates of forgiveness argue that people can avoid
any interaction in the private sphere; however, in the public sphere this pref-
erence is not possible; relationship is unavoidable.®* One group in society can-
not ignore the existence of others. For instance, white South Africans cannot
ignore the existence of black South Africans.

The sharpest criticism of a forgiveness-based restorative justice perspec-
tive comes from the criminal justice-oriented retributive justice approach.
Philosophers such as Derrida,® think forgiveness is contrary to justice. It can

perpetuate injustice, and wrongdoers may consider forgiveness a route to
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University of Washington Press, 2004), 63, in Ibid.
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circumvent justice.* In many reconciliation mechanisms, truth is more im-
portant than justice; however, the right to know is equal to the right to justice.
If the right to justice is jeopardized, “a society that is unable to convince indi-
viduals of its ability to exact atonement for injury is a society that runs a con-
stant risk of having its members revert to the wilder forms of justice.”®” More-
over, forgiveness advocates and some restorative justice proponents who
consider forgiveness to be the only alternative to retributive justice suggest
that criminal prosecution is equivalent to revenge. It is true that laws orderly
contain revenge, but the “desire for vengeance may not be as reprehensible, or
socially destructive, ... particularly when moderated by a judicial system, it
may function as an important source of resolve for restoring moral order, re-
instating the personal dignity of an aggrieved party, compensating for loss and
publicly affirming that wrongdoing bears consequences.”®®

Critiques of forgiveness-oriented restorative justice context not only orig-
inate from retributive justice advocates, but also from critical reconciliation
studies. There are three main problematic issues regarding forgiveness in tran-
sitional justice practices. The first concerns forgiveness between groups in-
stead of between persons and is called the collective feature of forgiveness.
Collective emotions refer “to emotions experienced by a significant percent-
age of the individuals comprising the collective.”® Forgiveness is still experi-
enced on the individual level but it happens in the public sphere. Forgiveness
needs collective guilt and apology. However, Walser argues that the term
“shame” is linked to collectivity - to the public sphere; the term guilt, on the
other hand, belongs to the private sphere, to individual consciences.” In the
case which the forgiver is new regime, Bassiouni’s argument is appropriate to

explain that
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Forgiveness is not a legal action; rather forgiveness is primarily a rela-
tionship between persons. The arena of resentment and forgiveness is
individual and personal in a way that legal guilt and responsibility are
not. Institutions, states, and systems of justice cannot forgive: They can

pardon and act in mercy.”!

The second issue is the neglect of emotions such as anger, remorse, and shame
in many reconciliatory transitional justice literatures. The remorse of the
wrongdoer and forgiveness of the victim are considered as given. In many
cases, although the perpetrator may feel remorse and apologize for the past,
victims may not believe in their sincerity or may not be ready to forgive their
abusers. To counter this criticism, there are non-sentiment-based varieties of
forgiveness such as Digeser’s. His concepts a